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ARGUMENT
Appellant Sterling Is A Good Faith Purchaser Of The Property,
For Value, Without Notice, And Preserved This Claim Below.
Contrary to Appellee JPMorgan Chase Bank, N.A. ("Chase")'s
argument in its Appellee Brief, Appellant Sterling Fiduciaries, LLC
("Sterling") qualified as a bona fide purchaser, and preserved its claim as a
good faith purchaser for value, below.
At all times during this litigation, it has been known and
acknowledged by both Chase and Sterling that Sterling acquired its interest
in the subject property located at 11213 South Portobello Road, South
Jordan, Utah (the "Property") and recorded the Quit Claim Deed which
conveyed the McRae 's interest in the Property to Sterling on September 22,
2011. See Exhibit 4, and paragraph 12 of Chase's Statement of Facts to its
Memorandum in Support of Motion for Summary Judgment filed by Chase
on about September 4, 2014.
The Quit Claim Deed recites that valuable consideration was given to
the grantors, Mr. and Mrs. McRae, by Sterling in return for this conveyance.
And at paragraph 15 of its Statement of Facts of such Memorandum in
Support, Chase acknowledges its later receipt of an assignment from MERS
to Chase dated January 31, 2013, which assignment, Chase states, "was
recorded in Salt Lake County, State of Utah, as Entry No. 11571462 on
3

February 6, 2013." These things were also discussed in the motion hearing
on February 18, 2015 before Judge Gardner. See lines 8-12 on page 10 of
the hearing transcript. See also, paragraphs 4, 5 and 6 of Declaration of
James R. Baker, manager of Sterling, dated February 10, 2015.
The limitations of an unrecorded interest as to subsequent purchasers
for value, without notice under Section 57-3-103 U.C.A. are clear. At a

minimum, such inferences should be resolved in favor of the Appellant,
Sterling, because a summary judgment was granted to Appellee. Appellant
is entitled to have all the facts presented, and all inferences fairly arising

therefrom, considered in a light most favorable to him. Winegar v. Froerer,
813 P.2d 104 (Utah 1991).
It is undisputed that Appellee failed to provide public notice of its

alleged beneficial ownership interest under the Trust Deed until recording its
Assignment on February 6, 2013. Therefore, Appellee's claim of a prior
beneficial interest in 2010 was void as against Appellant, which purchased
McRaes' Property for value, in good faith and without notice of Appe11ee
Chase's purported ownership interest from the January, 2013 assignment.

It is undisputed that Appellant promptly recorded its Quit Claim Deed
from McRaes on September 22, 2011. In Appellant's Opposition to Chase's
Motion for Summary Judgment, at page 5 thereof, Sterling argued that
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"Sterling or its predecessors did not know of Chase's interest in the McRaes'
securitized mortgage loan as anything besides as a servicer of the loan,
consistent with that chain of title described in Chase's Exhibit 1(c) to its
Declaration."
Truly, Sterling has preserved its arguments below, in oral argument on
February 18, 2015, in its pleadings, in Appellee Chase's pleadings, and in
the James R. Baker Declaration dated February 10, 2015, that Sterling took
title to the Property in good faith, for value, and without notice of Chase's
alleged beneficial ownership interest claim that was only documented by an
Assignment dated January 31, 2013 and recorded February 6, 2013.
Appellee has cited the case of Wohnoutka v. Kelley, 2014 UT App
154, as authority that "An issue is preserved for appeal only if it was
presented to the trial court in such a way that the trial court had an
opportunity to rule on it." Id. at para. 4. In the instant case, the Order
Granting Summary Judgment in Favor of Defendant JPMorgan Chase Bank,
N.A. dated March 30, 2015, at para. 3, stated that "[b ]ased on the undisputed

evidence, Chase became the owner of the related April 19, 2007 mortgage
loan ... from borrowers Kimberly A. McRae and Kip L. McRae ... to lender
Taylor Bean & Whitaker on or about May 27, 2010 ... ". Sterling's counsel
argued at length that there was no evidence that Chase became an owner of
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the subject mortgage loan on or about May 27, 2010, and for that reason, the
qualified language "on or about" was used by Chase in the first place. It was
not until January 31, 2013, the date of its receiving an assignment of
beneficial interest, that Chase obtained its ownership interest, but the
lateness of this document was ignored by the court below.
This one issue is the key material fact in this case, because Sterling's
claim as a good faith purchaser for value, without notice, falls short if Chase
was known to be a beneficial interest owner of the trust deed against the
Prooertv orior to the Seotember 22 . 2011.. the date that Sterlin2: oubliclv
a.
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.I.

,,

~

~.

.,,I

acquired the Property from Mr. and Mrs. McRae. Given the language of the
Q

lower court's Order, there was no chance that any amount of further
persuasion would result in a corrected Order in favor of Sterling.
The Appeals Court is not now being asked to scour the record to
remedy discrepancies in Appellant's Brief. On the contrary, the evidence
from the record reflects that the pieces of a valid bona fide purchaser claim
were right before the Court below, and known to counsel. There is no
dispute that Sterling purchased the property in good faith, for value, and
without notice of any recorded beneficial interest ownership of Chase, since
Sterling recorded its September 22, 2011 ownership interest well before
Chase's Assignment of Beneficial Interest was recorded on February 6,
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2013. Sterling's challenge to Chase's interest in the district court was
centered on this obvious defect in Chase's chain of title, as Chase's counsel
has stated in its Appellee Brief at page 9.
In the interests of justice, Appellant Sterling should be found to have
complied with rule 24(a)(5) of the Utah Rules of Appellate Procedure, which
requires "[a] statement of the issues presented for review" and a "citation to
the record showing that [an] issue was preserved in the trial court." Sterling
timely raised its claim regarding the effect of Chase's title defects to the
district court, and argued for the bona fide purchaser elements both below
and in its Appellate Brief, how those defects should have elevated Sterling to
the status of a bona fide purchaser of the Property. The district court was
aware of these arguments, but ruled against Sterling on this critical issue in
paragraph 3 of its Order. Sterling produced authority in support of its
position before the district court, and has presented authorities before the
Appeals Court in its opening Appellant Brief. As the Appeals Court reviews
matters of issue preservation for correctness of legal authority (Donjuan v.
McDermott, 2011 UT 72, para. 20, 266 P .3d 839), it might consider the
applicable exceptions to the general rule, which include instances involving
exceptional circumstances or plain error. Patterson v. Patterson, 2011 UT
68, para. 13,266 P.3d 828. See also, Salt Lake City Corporation v. Jordan
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River Restoration Network, 293 P.3d 300, 723 Utah Adv. Rep. 26 (Utah
2012).
Without necessarily relying upon an exception to the general rule
regarding issue preservation, the evidence before the district court below and
that presented on appeal suggest some leniency from strict compliance with
rule 24(a)(5) might be accorded the Appellant, as the Appeals Court reviews
the merits of this important issue.

CONCLUSION
Appe11ant argued that the elements of a good faith purchaser for value;

without notice before the district court, pointing out the defects of Chase's
chain of title as to its beneficial ownership interest claims and how those
defects left open the door to a good faith purchaser for value, without notice,
such as Sterling. Appellee Chase did not provide the required public notice
by recording any assignment of beneficial interest ownership until it
received and recorded an assignment from l\1ERS in early 2013. Sterling's
claims to the Property therefore precede and take priority over any claim of
Chase. Therefore, the Court of Appeals should determine that Appellant is a
subsequent purchaser of the Property for value, in good faith and without
notice of Appellee's claim, and that Appellant's timely recording of its
interest renders void Appellee's subsequent Assignment as to Appellant.
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DATED: January 4, 2016.
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----------.

Dwight pperson
Attorney for Appellant Sterling Fiduciaries, LLC,
Trustee of Stone Unturned Trust.

CERTIFICATE OF SERVICE

I, Dwight Epperson, certify that on January 4, 2016, I served two
copies of the attached Appellant's Reply Brief upon J. Tayler Fox and James
D. Gilson, counsel for the Appellee in this matter, by mailing it to them by
first class mail with sufficient postage prepaid to the following address:
James D. Gilson
J. Tayler Fox
Callister Nebeker & McCullough
10 East South Temple, Suite 900
Salt Lake City, Utah 84133
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